In Vietnam, as a result of limited financial competence, it is quite normal for small and medium enterprises to acquire loans from credit institutions, mostly under pledge and mortgage agreements. With the purpose of fostering economic growth, it is, therefore, very important to help individuals and businesses gain access to credit and increase the credit availability for them. In order to do so, obviously the possibility of predicting the time and cost involved in the realization of their security rights should be clearly seen by creditors through clear and effective regulations on enforcement or particularly on the foreclosure of collateral. In fact, Vietnamese laws on secured transactions has recently been developed under the Civil Code 2015, adding two new security devices which are retention of title and retention of property. The new code also clearly distinguishing security devices which have the characteristic of personal rights and real rights as well as perfects the mechanism of effectiveness against third parties. The paper focuses on presenting the differences between the foreclosure o pledged and mortgaged property in French laws and in Vietnamese laws and suggests some modifications to Vietnamese relevant statutes to protect the rights of both debtors and creditors in pledge and mortgage transactions, learning from French practices. Recommendations include a more active role of the securing party in serurity right enforcement process under judicial supervision, the court's involvement in property value appraisal, an extra-judicial mechanism for creditors for collaterall repossession and a provision setting forth an obligation of the secured party to diligently and effectively exploit the secured property to earn maximum fruit and incomes and deduct such amount from the interest and original loan.
INTRODUCTION
Vietnamese Civil Code 2015, which is in effect since the first of January 2017, contains some innovations including the provisions concerning security for obligation performance . In particular, the Code added two new security devices which are retention of title and retention of property. The Code also clearly distinguishes security devices which have the chacteristics of personal rights and real rights as well as perfects the mechanism of effectiveness against third parties. At the same time, Civil Code 2015 regulates that registration of a security device is a right rather than an obligation. The approach taken by Vietnamese Civil Code 2005 was believed to majorly base on the 200 year-old French Civil Code and over-100-yearold Japanese Civil Code and hence Vietnamese body of secured transaction law was considered as antiquated, opaque and incomplete 1 . However, both provisions of 2005 Civil Code and provisions regulating secured transactions of the newly amended 2015
Civil Code of Vietnam, in fact, has not inherited the best quintessence of French civil code.
In Vietnam, the financial competence of small and medium enterprises is relatively limited and a majority of businesses have to acquire the loan from credit institutions, mostly under a pledge and mortagage agreements.
Therefore, it is necessay that the credit availability should be encouraged for the sake of an economic growth in general. To allow the creditors the possibility of predicting the time and cost involved in the realization of their security rights, clear and effective regulations on enforcement or particularly on the foreclosure of collateral is significantly important, affecting both the availability and the cost of credit offered.
The following paper focuses on the differences between French laws and Vietnamese laws in relation to the foreclosure on pledged and mortgaged property with the purpose of suggesting some modifications to Vietnamese relevant statutes to best protect the right of both debtors and creditors in pledge and mortgage transactions.
THE CASES OF COLLATERAL FORECLOSURE
Pursuant to Vietnamese Civil Code 2015, there are three circumstances when collateral is foreclosed. It is when there is a failure in secured obligation performance or when parties have agreement about the case or when law provides the case that party with obligation has to perform its obligations before they become due. Other circumstances of collateral foreclosure depend on parties' specific agreement or law provision 2 . Meanwhile, French law security interest may be only enforced upon an occurrence of a payment default (either resulting from a non-payment of interest, fees or principal or following an acceleration of the secured facilities) 3 . The regulations provided by Vietnam seems to be more flexible than those by French Civil Code and closer to international best practices 4 .
METHODS OF COLLATERAL FORECLOSURE
In Vietnam, concerning methods of foreclosing pledged or mortgaged property, two main ways are generally provided which are in accordance with parties' agreement and in accordance with the law. General provisions address foreclosure on both pledged and mortgaged property similarly. Looking at how legislators arrange the order of such methods in Article 303, it is noticeable that Vietnamese Civil Code 2015 put the priority on parties' agreement 5 and only when parties do not have agreements in advance, the public auction or other methods provided by law are considered 6 . However, instead of letting parties freely choose kinds of agreement, law provisions relating to security transactions give guidance and suggestions to parties by explicitly and specifically presenting three methods which are the sale on auction, the sale by secured party and keeping the collateral as substitution for obligations. This, unfortunately, leads to some concerns. Concern 1: the passive role of the party with obligation in the process of property foreclosure brings less benefit to both parties.
A first look at Article 303, Vietnamese Civil Code 2015 may give us an impression that parties to a security transaction are allowed to be very creative in negotiating and choosing the methods of foreclosing the secured property. Nevertheless, there is little tendency that people, especially lay people without much legal knowledge and with little practical experience, may think of any other solutions rather than strictly follow the options suggested by such provision. Consequently, the choice of methods may just limit to the ones provided by the law. In addition, currently, the latest draft Decree of Government on security transaction with the purpose of replacing Decree No. 163/2006/NĐ-CP of Government on security transaction also gives instruction on how the secured party may substitute the property or sell the property itself or conduct sale on auction but gives extremely general instruction on other methods 7 , implying the fact that other methods are not popular and that the party with obligation plays no role in the process of property foreclosure and is not expected to actively involve in such process . Specifically, Article 60 of the latest draft Decree of Government on security transaction provides that "After 3 times of price decrease, if the secured property cannot be sold, the secured party is entitled to substitute the property for obligation performance with the last decreased price". In fact, because "the sole purpose of security rights is to secure repayment of the debt and brings no enrichment to the creditors" 8 and the foreclosure of collateral is not a business activity to help the secured party have profit, the secured party in general does not want to gain the ownership over the secured property, which will entail the requirement of spending more time and effort on a lot of issues such as transferring the title, selling the collateral to recover the loan. Moreover, if the secured party sells the property itself, it may want to sell the property as quickly as possible even with lower value as the actual value of the property or sell it with equal or even lower value than the loan to mitigate loss and recover the loan. Consequently, the possibility that the secured party returns the difference between the selling price (or the value) of the secured asset and the value of the secured obligation as provided by the law 9 seems hard to do. Furthermore, the sale on auction, without the total understanding and consent of the party with obligation, may also turn to a nightmare to all people involved. In order to avoid the aforementioned issues, Vietnamese legislators can learn from their French counterparts. Originally France only provided for a public sale under strict monitor and control of the court but the country now has left this issue as much as possible to the parties themselves and limited the court intervention to a minimum (but still required ) to simplify the distribution proceedings 10 . Once the debtor is in default, at the beginning, after the order to pay has been served on the debtor, there are two possibilities: an equitable procedure or an enforcement procedure. Both procedures are under the supervision of the Court to some extents. In an equitable procedure, the debtor is allowed to find a purchaser himself. In an enforcement procedure, the property will be auctioned. However, the recent reform in French civil code allows the parties to enter into agreement providing for enforcement outside the legal framework (eg. Private sale mandate to the party with obligation, to security holder or third party to sell 11 ). Different from Vietnamese law-makers, French legislators emphazise the freedom of parties in making decision about the ways to foreclose the property pledged or mortaged by expecting the securing party to participate more actively in foreclosure process. Pursuant to French Civil Code, pledge can be with or without property possession 12 and in case of the payment default, the pledgor or mortgagor can sell the property itself or sell on action under the supervision of the court 13 . Additionally, as regulated by R221-30 French Civil Procedure Code for Enforcement, the debtor has a duration of one month to sell the secured property itself from the date of court notice about the seizure of secured property for foreclosure. The sale of property is under the supervision of the court 14 . This method is believed to bring about flexibility which is the main feature of the recent reform to the law of foreclosure proceedings in France. The mentioned method is considered to generally have the following advantages: • Flexibility allows the debtor to actively find a purchaser himself: The debtor may submit a request for a voluntary sale before the service of summons to appear at the direction hearing or the debtor may submit such request at the direction hearing. The voluntary sale is always under the control of the judge who checks that the price offered for the foreclosed property is at the market price. Specifically, at the reminder hearing, the debtor informs the judge he/she has found a purchaser and gives the price offered by this purchaser. The judge checks that the price is at market value, and if so, the sale is allowed. A lot of indicators and statistics given by notaries will enable the judge to confirm whether the price is at market value. After the reminder hearing, the sale is closed by a deed drafted by a notary.
• Flexibility also means that the property may be sold at a better price while making the foreclosure process less traumatic for the debtor. Generally the debtor has the impression that he/she has a certain control over the procedure and sells the property without any pressure and is therefore more likely to quit the property quietly without aggressive opposition and further complications.
• Flexibility helps avoid the eviction proceedings in case the secured property is an accomodation: if a sale of the property by auction does not involve the debtor, the debtor could cause difficulties, which may lead to eviction proceedings being required and hence can take a long time and entails a lot of complications. For instance, in France the eviction proceedings is very timeconsuming and may take up to 2 years because the occupier has a lot of legal protection. For example: In the winter period (from November 1st to March 15 th ), no eviction from private property may take place. In addition, the claimant creditor has a duty (not prescribed by law, however customarily) to endeavour to find alternative accommodation for evicted persons. Then, the police will only help the bailiff in eviction proceedings after they have completed a social report on the potential evictee, which can be a long process. The eviction procedure can be complicated and take time, which is a good reason why the debtor should, be involved in the sale process.
• Flexibility helps the creditor avoid becoming the owner of the foreclosed property. What the secured party wants is to recover the loan, not to become the owner of the secured party. Therefore, creditors may be less hesitant to grant a credit once they can ensure that there is higher possibility of loan recovery with the more active involvement of debtors in foreclore process.
Concern 2: How to ensure the obligation performance of the securing party once it has sold the secured property itself
A concern may rise with regard to the possibility that the debtor may sell the property but still refuses to perform the secured obligation. To avoid such circumstance, France provides that the sale of property by the debtor has to be conducted under the court's control with the form of "hypothèque judiciaire conservatoire". A "hypothèque judiciaire conservatoire" is not necessarily created by a court ruling but needs to be permitted by a judge. At the reminder hearing, the debtor informs the judge that a purchaser has been found and gives the price, a deed drafted by a notary is then inspected buy the judge and the purchaser will deposit the full sum into an escrow account. In such a way the court can control the money that the debtor gets from the sale of secured property and prevent the second default of the debtor 15 . From the experience of France, a country with long history, in case of obligation default, it is advisable that Vietnamese Civil Code and its other relevant legislations should regulate in the way that can encourage debtor to act more actively in foreclosure process by explicitly introducing a method where the debtor is allowed to sell the property itself under different levels of judicial control. In case there is no agreement on the method of foreclosure, both French and Vietnamese legislation allow the public auction of the collateral 21 . There again rises some other concerns as well.
Concern 4: How to seize/ repossess the secured property for foreclosure
One of the most burdensome issue in secured property foreclosure for secured obligation performance is how to repossess the secured property. It is simple if the property is under the possession of the creditor. However, if the creditor does not have possession over the asset 22 and the debtor or the person who is holding the asset does not voluntarily give the secured asset over the hand of the secured party or the third party for foreclosure, it is really a nuisance in Vietnam. Although Article 301, Vietnamese Civil Code 2015 sets forth that "if the person holding the collateral fails to turn over the collateral, the secured party has the right to bring a claim to court, unless otherwise provided by relevant statutes" and Point 5, Article 323 of the same code regulates that the mortgagee is entitled to "demand the mortgagor or a third party holding the mortaged property to turn it over to the mortgagee for foreclosure". Additionally, Point 1, Article 7, Resolution No. 42/2017/QH14 on pilot settlement of bad debts of credit institutions and the latest draft Decree of Government on security transaction suggests that the secured party is entitled to seize secured property if the securing party or a third party who is holding the secured party does not turn the property over. The secured party can also request the support from local authority and local police to maintain public order and facilitate the repossession 23 . However, local authority and local police, in reality, do not play the main role in repossession process but only do the fuction of supporting to some extents. Vietnamese law just states that the secure party is entitled to demand the turning over the secured party and once people with obligations refuse to, it can seize the secured property for foreclosure. However, once the debtor tries to prevent the creditor from reposseing the secured property, the secured party has no right to unilaterally repossess the secured property without violating the public order. consent and cooperation of the debtor, it is quite difficult for the creditor to repossess or seize the property in a peaceful way and still keep the public order. Extra-judicial method to quickly repossess collateral and collect debt with the use of "unofficial forces" is currently unlawful and unregulated. In spite of a high success rate of 80-90% 24 , such application of unlawful method may bring creditors with legistimate rights to negative social media attention and unwanted publicity, resulting in the negative impact on their reputation. As a result, the secured party seems to have only one choice which is bringing a lawsuit and waiting for a judgement so that they can have the support of the judgement enforcement agency. However, the judicial process is most of the time lengthy when " foreclosure through the court system may take two years, assuming that the judgement enforcement and sale of the collateral go smoothly" 25 . In addition, subject to Point 2, Article 7, Resolution No. 42/2017/QH14 on pilot settlement of bad debts of credit institutions, in order to seize the secured property, in the security agreement, there must present a clause regulating that the securing party accepts the seizure of secured property of bad debts by credit institution, branch of foreign banks in accordance with the law 26 . Likewise, the security transaction or security devices must be registered according to law 27 . However, in reality, "nearly 100% of security agreements that fall under the case of bad debts do not contain any clauses mentioning about seizing right" and a great number of pledge and mortgage transactions that are not required to register by the law will not offer the creditor any rights of seizure 28 . Consequently, although the law provides for the right of seizure, in practice, it is quite hard to do so. Concerning the foreclosure of property in case of bad debts under judicial judgement, managers of some commercial banks state a fact that "after a court ruling about the seizure of secured property to foreclose, the law enforcement agency is in the process of organizing auction then, the court receives a lawsuit from a third party claiming a dispute relating to such property. As a result, enforcement body has to stop the sale of property and waits for the dispute settlement over the property, prolonging the secured property foreclosure some more years. In fact, the secured property can only be seized if it is not a property in dispute 29 . According to Net Le (2017), the mortgagor can prevent the mortgagee's seizure of collateral. The mortgagor can accomplish that simply by engaging in actions which put the collateral in dispute within fifteen days of the publication of information regarding the seizure. Another problem under Resolution 42, conditions for seizing collateral is that only credit institutions, organizations and companies that trade and handle bad debts are allowed to seize the collateral, while others (such as debt collection services) receive no such authorization, and only to the extent that the seizure does not violate legal prohibition. Furthermore, another extremely noticeable concern is the case when the property is under the possesion of a third party who has the right of property retention to secure for an obligation that has not been performed by the obligor (under a bilateral contract) 30 . Because the retention of property will be terminated once the person who is retaining property loses actual possession of the property 31 , the person retaining the property will be very reluctant to turn over the property that he/she is possessing or else his privilege of retaintion will no longer exist. As a result, it is much unlikely that he/she will turn it over for his/ her own sake and Vietnamese law still leaves this concern unsolved. French laws, in contrast, have relatively clear provisions about secured property foreclosure. Before judicial judgement, as presented hereinabove, in the equitable procedure, the active involvement of debtor in the enforcement is helpful, more effective and can avoid conflicts and complications. In case the judicial intervention is necessary, the beneficiary of a mortgage or pledge may apply to the court for an order to seize the property to be served on the debtor by a bailiff (huissier). The property is sold by way of a public auction at a hearing before a civil court 32 . However, in principle, a debtor in good faith can always ask the court for a grace period (delai de grace) or "reasonable delay of payment" 33 If the seizure of the property can not be avoided, a court order to seize property will be served on the debtor by a bailiff and only the bailiff appointed by the court can conduct the enforcement (exécution forcée) by seizing the property and preserving or maintaining it until the public auction 35 . However, before seizing, the bailiff will serve a notice to the party with obligation or the person who is taking possession of the property 36 . The bailiff will invite the third party who is holding the property to the court and ask him/ her to nominate the kind of property under the ownership of the debtor that he/she is holding. The seizure can only be carried out after 8 days from the date of the court's order requesting the payment served on the debtor 37 . Furthermore, the seizure will be done wherever the secured property is found no matter whether it is under the possession of the securing party or of any third party 38 . The third party who is taking possession of the property has to turn over the property to the bailiff and brings a claim to the court to request damages if he/she has rights to the property seized 39 . Any third parties refuse to turn over the secured property for foreclosure or gives false information about the property of the securing party that he/she is holding will be liable to pay fine or damages (if there is any) 40 main residence of the securing party, eviction process is not allowed in some circumstances 41 and some kinds of property such as the movables that are essential for the life and work of the securing party and his/her family or essential tools to take care of the disabled or the people in sickness 42 cannot be seized. In practice, only when the rights of creditors are well protected, they would be more willing to enter into security transactions and give loans, which will foster the economic development. Obviouly, the rights of disadvantageous people should also be considered. Therefore, the law should regulate so that the need of protecting creditors's legitimate rights and the desire of supporting the disadvantageous parties are balanced. The suggestion is that except for the some humantarian reasons such as when the property is the main residence of the securing party or the seizure of the secured property will affect seriously the rights of children and the disabled and the like, law should explicitly and clearly offer the secured party a right to effectively seize or repossess the property with a more active and decisive role of the court without the need of a court ruling (which may be lengthy and result in the capital tie-up) or offer the secured creditor an extra-judicial lawful method for peaceful foreclosure, retaining the good image and reputation of credit institutions in the market.
Concern 5: Fruit and incomes derived from the pledged property
Vietnamese law sets forth that fruits and incomes derived from the pledged property shall be returned to the pledgor when the pledge is terminated in the circumstances when the obligation terminates or when the pledge is cancelled or substituted by another security devices 43 . However, whether the fruits and incomes derived from the pledge property during the period of pledge or when the pledged asset is foreclosed should be returned to the pledgor or should be substracted from the loan has not been regulated. French Civil Code provides that if the pledgee is allowed to use the pledged property, such as in case of immovable pledge (amtichréses), fruits and incomes derived will be accumulated and the sum will be subtracted from the interest and if it is more than the interest, the sum will be subtracted from the original 41 44 . Because the nature of pledge is the delivery of property owned by the pledgor to the pledgee 45 , the property is under the possession of the creditors for a relatively long period of time until the performance of obligations. During such time, taking the example that the secured asset is a number of apartments for rent, if the secured party does not have effective methods to exploit the use of property for incomes or carelessly manage the asset and results in a loss in incomes, the securing party will suffer substantially. Currently, both Vietnamese and French law does not have provisions to force or encourage the pledgee to exploit the pledged sasset in a diligent manner to benefit both parties. It is suggested that law should provide that in case of possessory pledge, the pledgee is obliged to effectively and diligently manage and exploit the secured property and that the interest and original loan will deduct the incomes and fruit derived.
CONCLUSIONS
With the purpose of helping individuals and businesses to gain access to credit and increase the credit availability of credit for them, it is necessary that Vietnamese laws on secured transactions be better developed so that they embrace not only the quintessence of French law but also international best practices. The suggestions include the appearance of provisions regulatings a more active role of the securing party in serurity right enforcement process under judicial supervion, the court's involvement in property value appraisal in case of collateral substitution for debtor's obligation performance, an extra-judicial mechanism for creditors for collaterall repossession and finally a provision setting forth an obligation of the secured party to diligently and effectively exploit the secured property to earn maximum fruit and incomes and deduct such amount from the interest and original loan.
